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Protecting 

Your 

Intellectual 

Property

What Every 

Creative Should 

Know
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My Goals
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Make sense out of chaos
 Able to predict outcomes

 Seem basically fair



•What are your creations?

•How to protect my creations?

•Inspiration v Infringement?

Topics 
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For product design:
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For interior design:

Creating an impelling vision…

- Gail Doby, ASID CVO & Co-Founder



Hottest Topics?
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Social Media Rights?
Houzz Terms of Services?
Designer mobility?
Protection with Initial Proposals?
Moving from designs spaces to 

designing furniture and furnishings?

Thanks to Michael D’Imperio, Steelyard



•How to protect my creations?

•Inspiration v Infringement?

•Questions

Topics 
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and Can I

What are
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“Creativity comes 
from drawing on 
many sources.“ 

Walter Isaacson, p. 85 (2017)



Bernard of Chartres 
(12th century)
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“I would not 

have seen so far 

had I not stood 

on the shoulders 

of giants.”

Sir Isaac Newton (1676)
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How much to add to 
create a protectable 
creation?
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But why should 
we protect 
creations at all?
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Dome of Santa Maria 
del Fiore cathedral … 
il Duomo
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“Considering that the admirable 
Filippo Brunelleschi, a man of the 
most insightful intellect, industry 
and invention, a citizen of 
Florence, has invented some 
machine or kind of ship, by means 
of which he thinks he can easily 
bring in merchandise on the river 
Arno for less money than usual,

and that he refuses to make such 
machine available to the public…”
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“ in order that the fruit of his 
genius and skill may not be reaped 
by another without his will and 
consent…

…. so that he may be animated 
more fervently to even higher 
pursuits and stimulated to more 
subtle investigations…”



U.S. Constitution
Article I §8, cl. 8

To Promote the 
Progress of Science 
and the useful Arts, by 
securing for Inventors, 
the exclusive Right to 
their Discoveries.

Congress shall have power



21

 Encourages continued 
innovation

 Society moves forward!

U.S. Constitution
Article I §8, cl. 8

To Promote the Progress 
of Science and the useful 
Arts, by securing for 
limited Times, to Authors 
and Inventors, the 
exclusive Right to their 
respective Writings and 
Discoveries.

Congress shall have power
 Allows sharing of 

inventions
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Basic Concept 

Brunelleschi’s Lesson

Patent no 
maka crap 
good.
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But, why is 
some 
inspiration … 

ILLEGAL?!
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Depends upon the Giant you 
are standing on!

Giant 
with a 
Patent!

Public 
Domain 

Giant
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How can I take 
advantage of 
our laws and  
obtain 
protection 
myself?



What rules have we created that 

can protect home furnishings?

Different

aspects of 

furniture may 

be protected 

by different

legal “fences”
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What fences can be used to protect 

furniture?

Copyright  

Trademark

Trade Dress

Utility Patent 

Design Patent

IP

• Contract

• Moral Card

Other
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Copyright:  Federal right owned by 

every author of an expressive work

Right to exclude others from copying, 

adapting, distributing, displaying or 

performing copyrighted work
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What is Copyrightable?

Literary Works

Photographic Works

Musical Works

Works of Visual Art

3-D Works of Art

Audio-Visual Works

CONFIDENTIAL & PRIVILEGED 35



© ?
(if original)

Copyrightable Subject Matter:

2-D Works of Art
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Copyrightable Subject Matter:

2-D Works of Art

© ?
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Copyrightable Subject Matter:

2-D Works of Art

©
French Baroque

Scene Circa 1600s
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Thomasville Hemingway Console; 

Kennedy Hardware Online
©

©

©

Copyrightable Subject Matter:3-D Works of Art
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Copyrightable Subject Matter:

3-D Works of Art

© ? 
Yes, but 

expired

40



©   Copyright Infringement?
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1. Ownership of an original expression; 
and

2. Copying of elements of the 
copyrighted work that are original.



©   Copyright Infringement?
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TEXTILES
Novelty Textile Wins Major Case Over Fabric Design Copyright
By Deborah Belgum | Wednesday, November 26, 2014

http://www.apparelnews.net/staff/deborah-belgum/
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©   Copyrightable?   Original?
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Thin Copyrights in Traditional Furniture
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What about final products from Interior 
Designers?

• When the materials in the compilation are selected, 
coordinated, or arranged creatively such that a new work 
is produced

• Copyright does not exist when content is compiled 
without creativity, such as in the production of a 
telephone directory 

• No protection in the underlying material, but only in the 
selection, coordination, or arrangement of that material
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Protection for a Solution to a 

Problem

Right to exclude others from 

making, using and selling

What is a Patent?

• Patent must disclose how to make 
and use the invention
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Types of Patents

Utility Patent

Design Patent



Utility Patent

A new, non-obvious and 
useful process, product or 
composition of matter, or 
any new and useful 
improvement thereof.  35 
U.S.C. §§ 101, 103.

Gentry Dual Recliner Sofa 
Patent
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Utility Patent
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Design Patent

Donghia Design Patent

Mar. 30, 1999

D407,486

Table Lamp
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Design Patent
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Design Patent
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Design Patent
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Patent Duration

Utility Patents:  20 years from filing 

date

Design Patent:  15 years from issuance
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Patent Infringement?
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1. Valid patent issued for novel and 
non-obvious invention; and

2. Accused infringement made, 
imported, sold or uses claimed 
invention or its equivalent



Accused product
Company A Patented Frame

http://womblefurniturelaw.blogspot.com/2008/10/as-furniture-market-opens-four-new-law.html



Which design could be “protected”?
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A
C

D
B



Which design could be “protected”?
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A
C

D
B
C

D
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Trademark: A source identifier; used to 
identify and distinguish goods or 
services
Words / Slogans (Coca-cola®; Google®)

Pictures/sketches

Symbols 

Smells (fishing line)

Sounds (NBC Chimes)

Colors
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How are trademark rights 

established?
Priority of use

Distinctiveness

Proper Usage (as adjective)
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Examples of Trademarks
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Examples of Trademarks
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Word Mark VICTORIA HAGAN
Goods and ServicesIC 042. Interior decorating and interior decorating 
consulting services. FIRST USE: 19870706
Published for Opposition August 20, 2002
Registration Number 2649322
Registration Date November 12, 2002
Owner (REGISTRANT) Victoria Hagan Incorporated 1790 Broadway 19th 
Floor New York NEW YORK 10019



Examples of Trademarks
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Word Mark JAMIE DRAKE
Goods and Services IC 011. US 013 021 023 031 034. G & S: Bathroom fixtures, namely, faucets and shower 
heads. FIRST USE: 20060422. FIRST USE IN COMMERCE: 20060422
IC 020. US 002 013 022 025 032 050. G & S: Towel racks, plastic tissue box covers, furniture, namely, tables, chairs, 
sofas, chests, mirrors and armoires. FIRST USE: 20060518. FIRST USE IN COMMERCE: 20060518

IC 021. US 002 013 023 029 030 033 040 050. G & S: Bath accessories, namely, ceramic tissue box covers, waste 
baskets, soap dishes, soap dispensers, vanity trays and bath cups. FIRST USE: 20060518. FIRST USE IN COMMERCE: 
20060518

IC 024. US 042 050. G & S: Fabrics for textile use. FIRST USE: 20070424. FIRST USE IN COMMERCE: 20070424

IC 026. US 037 039 040 042 050. G & S: Bath accessories, namely, fabric and/or textile tissue box covers. FIRST USE: 
20060518. FIRST USE IN COMMERCE: 20060518

IC 027. US 019 020 037 042 050. G & S: Rugs and carpets. FIRST USE: 20030923. FIRST USE IN COMMERCE: 20030923



How long does a trademark 

last?

Indefinitely, if use is:

continuous; and 

exclusive

69



70



Trade Dress

 Type of Trademark Law -

source identifier

Whole visual image presented 

to customers and capable of 

identifying origin

 Elements primarily must be 

non-functional
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Examples of Trade Dress-Packaging

COCA-COLA Bottle Shape 

Brand value: $84 billion.
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Trade Mark Infringement

Plaintiff’s is distinctive

Defendant's trade mark is so similar that is likely to 

cause confusion among ordinary consumers as to 

the source, sponsorship or affiliation
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Registered Trade Dress -

Furniture
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Registered Trade Dress - Furniture

IC 020: Furniture. 

FIRST USE: 20021220. FIRST USE 
IN COMMERCE: 20021220

Serial Number 78785104

Filing Date January 4, 2006

Registration Number 3219132

Registration Date March 13, 2007

Owner (REGISTRANT) Douglas 
Furniture of California, 
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Proving Trade Dress?

• Sales?

• Consumer Surveys?

• Ads?

• Unsolicited press discussing distinctive 

and recognizable look?

• Fact specific, and costly trial issue
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Trademark (and Trade 

Dress) Infringement?
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1. Distinctive trademark; and

2. Accused infringement creates 
likelihood of confusion as to source, 
sponsorship or affiliation



Furniture Icons?
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Hot Topics?
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Social Media Rights?
Houzz Terms of Services?
Designer mobility?
Protection with Initial Proposals?
Moving from designs spaces to 

designing furniture and furnishings?

Thanks to Michael D’Imperio, Steelyard



Bright line?
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Innovation Infringement



Bright line?
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Innovation InfringementDEPENDS



What is Your Risk Tolerance?

CONFIDENTIAL & PRIVILEGED

Safe Some Risk Cease & Desist Letter      Lawsuit Jury Award

($) ($$) ($$$) ($$$$)
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InfringementInnovation



How Long Does Protection Last 
After Introduction?
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 Public Domain 
– Commodity?

 Patent?

 Copyright?

 Trademark/Iconic?

 Zero Years!

 15-20 years

 75-100 years

 Forever, as long 
as used 
exclusively



Manage Idea as Asset – Protect?

1. Are you the creator; and 
2. Are the differences between the 

“prior art” and new design
a. Discernable?  
b. Creative?  
c. Non-obvious?  
d. Create signature look?

3. Would protection (“fence”) help 
enhance sales?

86



Can you participant in a Trend?

1. What is the inspiration?
a. New (protectable) or Old (commodity)?  
b. > 100 years, likely public domain (unless 

Icon)
2. Is everyone copying inspiration?
3. Will seller indemnify you?
4. Do you have insurance coverage?
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When to look before you 
leap?

“Freedom to operate/use” patent 
studies”
“Design around” patent studies
“Non-infringement” patent study
Where to look - U.S., Europe, 
China & other countries?
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Jack B. Hicks

Partner

Greensboro

336.574.8050

Jack.hicks@wbd-

us.com

QUESTIONS, COMMENTS & 

CONCERNS?

https://www.womblebonddickinson.com



Appendix
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Innovation vs. Infringement  - Where is the 
bright line?  If you design what you feel, as 
opposed to what you see, likely fine!

Quote by Edgar Degas: “Art is not what 

you see, but what you ...

“Art is not what you see, but 

what you make others see.”

Expressing Feeling in Your Paintings -

Stefan Baumann

Aug 31, 2010 - Feelings come from seeing 

what is in front of you, not just looking. 

Witness the ... See it with your soul, 

then paint exactly what you see and feel.

Born in 1887, Georgia O'Keeffe was an 

American artist who painted nature in a 
way that showed how it made her feel.

https://www.goodreads.com/quotes/2444-art-is-not-what-you-see-but-what-you-make
https://www.stefanbaumann.com/expressing-feeling-in-your-paintings/
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All materials that you post on the Houzz Platform will be referred 
to collectively as "Your Content."

https://www.houzz.com/termsOfUse

License and Permission to Use Your Content. You hereby grant to us and 

our affiliates, licensees and sublicensees, without compensation to you or 

others, a non-exclusive, perpetual, irrevocable, royalty-free, fully paid-up, 

worldwide license (including the right to sublicense through multiple tiers) to 

use, reproduce, process, adapt, publicly perform, publicly display, modify, 

prepare derivative works, publish, transmit and distribute Your Content, or any 

portion thereof, throughout the world in any format, media or distribution 

method (whether now known or hereafter created) for the duration of any 
copyright or other rights in Your Content.

Further, to the extent permitted under applicable law, you waive and release 

and covenant not to assert any moral rights that you may have in Your 
Content.

https://www.houzz.com/termsOfUse
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If you identify yourself by name or provide a picture or audio or video 

recording of yourself, you further authorize us and our affiliates, licensees and 

sublicensees, without compensation to you or others, to reproduce, print, 

publish and disseminate in any format or media (whether now known or 

hereafter created) your name, voice and likeness throughout the world, and 

such permission will be perpetual and cannot be revoked for any reason, 

except as required by applicable law. You further agree that we may use Your 
Content in any manner that we deem appropriate or necessary.

Your Responsibilities for Your Content. By posting, uploading, or submitting 

Your Content on the Houzz Platform, you represent and warrant to us that you 

have the ownership rights, or you have obtained all necessary licenses or 
permissions from any relevant parties, to use Your Content in this manner.

You are in the best position to judge whether Your Content is in violation of 

intellectual property or personal rights of any third-party. You accept full 

responsibility for avoiding infringement of the intellectual property or 
personal rights of others in connection with Your Content.


